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of the statute. The majority holding appears to rely upon a consideration of the 
employer's policy of insurance, and upon an earlier New York case. Newman v. 
Newman (1916) 218 N. Y. 325, 113 N. E. 332. But the details of the employer's 
insurance surely cannot affect the rights of the employee ; and the decision relied 
upon is readily distinguishable, for the court in that case based its decision upon 
the ground that the employee was neither actually engaged in a hazardous em- 
ployment when injured, nor was his employer conducting a hazardous enterprise. 

Bills and Notes — Holder in Due Course — Effect or N. I. L. on Earlier 
Statute Making Gambling Transactions Void. — The defendant's testator gave 
his promissory note to the payee in settlement of a gambling debt. A statute 
made all gaming transactions void and imposed a penalty on gamblers. Subse- 
quent to that statute, the Negotiable Instruments Law had been adopted. The 
plaintiff sued to recover the amount he, as guarantor of the note, had to pay on it. 
Held, that the plaintiff could not recover, even if he was a bona fide holder in due 
course without knowledge of the transaction, as the N. I. L. had not repealed the 
earlier statute. Levy v. Doerhoefer's Ex'r. (1920, Ky.) 222 S. W. 515. 

It has sometimes been held that statutes previously in force declaring void in- 
struments given for gaming purposes, or upon usurious interest and the like, are 
impliedly repealed by the N. I. L. Wirt v. Stubble field (1900) 17 App. D. C. 
283; Wood v. Babbitt (1907, Circuit D, N. J.) 149 Fed. 818, 822; contra, Perry 
Savings Bank v. Fitzgerald (1914) 167 Iowa, 446, 149 N. W. 497; Raleigh Co. 
Bank v. Poteet (1914) 74 W. Va. 511, 82 S. E. 332. This conflict is not surpris- 
ing, for courts may be expected to construe the several sections of the N. I. L. 
with reference to the policy of their respective states. In some jurisdictions, com- 
mercial considerations will be paramount ; in others the desire to protect the weak 
or to prevent public offenses will prevail. See Chemical Nat. Bank v. Kellogg 
(1905) 183 N. Y. 92, 95, 75 N. E. 1103, 1104; Alexander v. Haselrigg (1906) 123 
Ky. 677, 683, 97 S. W. 353, 354. The claim that the N. I. L. repeals such an 
earlier statute appears to be based chiefly on section 55 (title of holder defective 
only when instrument was obtained by him for an illegal consideration) and 
section 57 (holder in due course takes free from any defenses available to prior 
parties among themselves, and may enforce payment of the instrument against 
all parties liable thereon). See Brannan, Negotiable Instruments Law (3d ed. 
1920) 184 ff. ; Crawford, Negotiable Instruments Law (3d ed. 1908) 71 ff. To 
remove any doubt, some states have modified these sections to provide expressly 
that holders in due course shall not recover on gaming instruments, etc. See 
Brannan, op. cit. 180, 201. The language of sections 55 and 57 does not seem to 
make these modifications necessary. The courts, independently of the N. I. L., 
have long recognized a distinction between notes expressly declared void by 
statute and those obtained for an illegal consideration, denying recovery on the 
former to anybody, and granting it on the latter to a holder in due course. 
Boorum v. Claflin (1890) 122 N. Y. 385, 25 N. E. 360; see Anson, Contract 
(Corbin's ed. 1919) 311, notes 2 and 3. If a note is void by statute, it never had 
any operative effect and no "parties" were ever "liable thereon" under section 57. 
In contrast with a mere defect in title, a real defense (a defense in the thing 
itself) follows the instrument against all the world regardless of the merits of the 
holder. Lawson v. First Nat. Bank (1907) 31 Ky. L. R. 318, 102 S. W. 324; 
Sabine v. Paine (1918) 223 N. Y. 401, 119 N. E. 849. This would seem to clear 
up the meaning of section 57 and avoid the awkward definition sometimes given 
of the word "liable," as used in this connection. See Martin v. Hess (1014) 
23 Pa. Dist. Ct. 195, 197. In interpreting a statute, it will be presumed in the 
absence of specific words to the contrary, that the legislature did not intend to 
unsettle another general statute, the entire subject-matter of which is not directly 
or necessarily involved in the later act. Twentieth St. Bank v. Jacobs (1914) 74 
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W. Va. 525, 82 S. E. 320 (gaming statute, followed by N. I. L.). It is interesting 
to note that a great commercial state like New York, after a seemingly hopeless 
conflict in the lower courts, has recently settled the matter in favor of the view 
that the N. I. L. does not repeal the earlier statute, and gives the holder in due 
course of such an instrument no protection. Sabine v. Paine, supra; see (1918) 
28 Yale Law Journal, 85. It would seem that the instant case represents the 
majority view, and is perfectly sound. 

Carriers — Negligence — Liability for Goods Improperly Packed. — The plaintiff 
delivered goods for carriage to the defendant railway company, which, to the 
knowledge of the company, were improperly packed. Owing to the defective 
packing, the goods were damaged during transit. Held, that the railway com- 
pany was not liable. Gould v. Southeastern and Chatham Ry. [1920] 2 K. B. 186. 

One of the exceptions to the carrier's common-law liability arises where the 
injuries are due to the improper packing of the goods. Carpenter v. Bait. & 0. 
Ry. (1906, Del. Super. Ct.) 6 Penn. 15, 64 Atl. 252; Northwestern Marble & Tile 
Co. v. Williams (1915) 128 Minn. 514, 151 N. W. 419. That a carrier may reject 
goods known to be defectively packed is a well settled principle. Truax v. Phila. 
W. & B. Ry. (1873, Del. Super. Ct.) 3 Houst. 233. If the carrier accepts goods 
without knowledge of the improper packing, the authorities agree that it is re- 
lieved of all liability. Morris v. Wier (1897) 20 Misc. 586, 46 N. Y. Supp. 413; 
Richardson & Sisson v. N. E. Ry. (1872) L. R. 7 C. P. 75. But where there is 
no written evidence that the shipper assumes the risk and the carrier accepts 
goods which it knows are defectively packed or which, by the exercise of reason- 
able care, it could have observed were improperly packed, there is conflict. 
Many courts have held that since the carrier had the privilege of rejecting the 
goods and waived this privilege, then the common-law liability attaches. Calender- 
Vanderhoof Co. v. C. B. & Q. Ry. (1906) 99 Minn. 295, 109 N. W. 402; Atlantic 
Coast Line Ry. v. Rice (1910) 169 Ala. 265, 52 So. 918. Others, on the contrary, 
have held, in accord with the instant case, that the duty of the carrier is simply 
to carry the goods in the condition offered. Goodman v. Oregon Ry. and Nav. 
Co. (1892) 22 Ore. 14, 28 Pac. 804; Ross v. Troy & B. Ry. (1876) 49 Vt 364- 
The burden, however, is on the carrier to show that the injury was due to 
improper packing and not to any fault on its part. Union Express Co. v. Graham 
(1875) 26 Ohio St. 595. But where both the carrier and the shipper are negligent, 
the carrier is liable, the negligence of the shipper being considered in mitigation of 
damages. McCarthy & Baldwin v. L. & N. Ry. (1893) 102 Ala. 193, 14 So. 370; 
Atlanta W. P. Ry. v. Jacobs Pharmacy Co. (1910) 135 Ga. 113, 68 S. E. 1039. 

Contracts— Consideration— Accord and Satisfaction — Acceptance of Part 
Mistakenly Believed to be the Whole. — The plaintiff, who had insured his 
store with two companies, surrendered one of his policies for cancellation. 
Shortly thereafter his store burned. Assuming that the surrender did not operate 
as a discharge and that both policies were in force, the plaintiff accepted a pro- 
portionate share of the loss as a full settlement of his claim on the second policy. 
Under Rev. St. Neb. 1913, sec. 3208, however, surrender with request for can- 
cellation amounted to a cancellation. The plaintiff sued for the difference be- 
tween the proportion paid and the agreed amount of the loss, all of which was 
due under the policy issued by the defendant company. Held, that the plaintiff 
might recover. Johnson v. St. Paul Fire and Marine Ins. Co. (1920, Neb.) 178 
N. W. 926. 

It seems well settled that a payment of a smaller sum in satisfaction of a larger, 
past-due, liquidated indebtedness does not discharge the debt. Foakes v. Beers 
(1884, H. L.) L. R. 9 A. C. 605 ; Hoidale v. Wood (1904) 93 Minn. 190, 100 N. W. 



